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15 January 2020

Chairperson the Hon Matthew Swinbourn MLC
Standing Committee on Environment and Public Affairs
Legislative Council Committee Office

Western Australia Legislative Council

Via e-mail: env@parliament.wa.gov.au

Dear Hon Matthew Swinbourn MLC

INQUIRY INTO THE FUNCTIONS, PROCESSES AND PROCEDURES OF THE
STANDING COMMITTEE ON ENVIRONMENT AND PUBLIC AFFAIRS

| refer to your letter dated 25 October 2019 (Ref: TOR) and have great pleasure in
submitting the following documentation to assist the Standing Committee on
Environment and Public Affairs with its inquiry into its petitions function:

1. the Select Committee on Petitions and Executive Undertakings: Draft
Petitions Guidelines
2. the Select Committee on Petitions and Executive Undertakings: Frequently

asked questions on Petitioning Parliament.

Whilst this information focuses on the petitions process, the Parliament of South
Africa have dedicated committees in both Houses (the National Assembly and the
National Council of Provinces) that perform focused oversight over the environment

portfolio in government.



I trust that this information will assist you with your inquiry.

Should you require any further information both on oversight over the environmental

portfolio and petitions, please do not hesitate to contact my office.

Yours sincerely,

que

MS PN TYAWA
ACTING SECRETARY TO PARLIAMENT
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SELECT COMMITTEE ON PETITIONS AND EXECUTIVE UNDERTAKINGS: DRAFT PETITIONS GUIDELINES
1. Preface

Section 17 of the Constitution guarantees a person’s right to petition. Sections 56(d) and 69(d) of the Constitution provide that the two
Houses of Parliament and their committees may receive petitions, representations or submissions from any person or institution. Even
though sections 57 and 70 of the Constitution do not prescribe the processes and procedures around the receipt of petitions by both
Houses, the stated sections do however give both Houses of Parliament the power to determine their own internal rules and procedures
in relation to their business. As such, the purpose of these Guidelines is to guide Parliament, in particular the National Council of

Provinces, in relation to the processes to be followed in the consideration and resolution of petitions submitted to it.
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2. Purpose

In addition to guiding the National Council of Provinces, in relation to the consideration and resolution of petitions, these Guidelines
amongst others seek to:

a) Give realisaton to sections 17 and 69(d) of the Constitution;

b) Establish and lay down general principles for the submission of petitions to the National Council of Provinces;

c) Provide clarity on the role, function and powers of the Committee;

d) Set out the processes and procedures for the consideration of petitions by the Committee; and

e) Encourage and facilitate the participation of the public in the legislative and other processes of Parliament.
3. Definitions
In these Guidelines, unless the context indicates otherwise, the following words carry the meaning set out below -
“administrative support staff” means the administrative support appointed to support the Committee to enable it to perform its
functions and duties including but not limited to the Committee Secretary, Researcher, Content advisor assigned to the Committee as
well as the Procedural Officers assigned to the National Council of Provinces;

“Chairperson” means the Chairperson of the Committee;

“Committee” means the Select Committee on Petitions and Executive Undertakings or any other committee of Parliament mandated

with the consideration and processing of petitions in terms of the Rules and consisting of Members of Parliament;
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“Constitution” means the Constitution of the Republic of South Africa;

“Guidelines” means the guidelines contained in this document;

“Houses of Parliament” means the two houses that constitute Parliament, namely the National Council of Provinces and the National

Assembly;

“Member” means a member of the National Council of Provinces;

“National Assembly” means the National Assembly as contemplated in section 42(a) of the Constitution;

“National Council of Provinces” means the National Council of Provinces as contemplated in section 42(b) of the Constitution;

“Parliament” means the Parliament of the Republic of South Africa;

“petition” means a complaint, request, a representation or a submission by a petitioner to the Chairperson of the National Council of

Provinces in terms of the Rules;

“petitioner” means a person who submits a petition in terms of the Rules and includes Members and juristic persons;

“Presiding Officer” means the Chairperson of the National Council of Provinces;
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“Republic” means the Republic of South Africa;

“Rules” means the Rules of the National Council of Provinces as approved by the NCOP;

“Secretary” means the Secretary of the National Council of Provinces.

4. Interpretation

Any person applying these Guidelines must interpret their provisions so as to give effect to sections 17 and 69(d) of the Con stitution and

the relevant Rules of the National Council of Provinces.

5. General Principles

A person may submit a petition in any of the official languages as contemplated in section 6 of the Constitution.

The Committee must -

a) Respect, protect and promote the rights of petitioners and anyone affected by the petition

b) Take appropriate steps to encourage and facilitate participation by the public in the processes of Parliament; and

¢) Enhance democracy by exercising maximum accountability and transparency.
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A right conferred in these Guidelines must be exercised in a manner, which is reasonable and justifiable.

6. Right to Petition

Subject to the provisions contained in these Guidelines, the Rules, the Constitution and any other law, a person has the right to submit a

petition.

7. Purpose of Petition

The purpose of a petition is for the Committee offer relief, where this is reasonably possible, to a petitioner who can show that he or she

or it has exhausted all other lawful or appropriate avenues of relief

8. Scope of Petition

A petition and the relief it seeks must be constitutional and fall within the competence of Parliament.

The relief that a petition seeks may be specific or general.

A petition seeking general relief emanates from an individual or organisation and seeks general relief i.e. that is relief authorised by the

law.
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A petition seeking specific relief is a petition in which an individual makes a specific request or asks for personal relief, which is not

authorised by law, such as access to a pension.

A petition may be submitted by a person who acts -
d) In his or her own interests;
e) In the interest of another person who is not in a position to submit a petition in his or her own name or its name;
f) As amember of or in in the interest of a group or class of persons; or
g) Inthe public interest.

Consequently, a petition may take one of the following forms—

a) A single petition, which is an individual submission from a single petitioner, concerning a particular matter;

b) An association petition, which is a submission from an association or single petitioner mandated by an association to submit the petition,
concerning a particular matter;

c) A collective petition, which is a collection of signatures from a number of petitioners concerning a particular matter;

d) A mass or group petition, which comprises of individual or group submission from a number of petitioners, concerning the same or a
substantially similar matter.

A petition must comply with the requirements set out in 9 below.
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Requirements of Petitions

Formal Requirements

A petition must -

a)
b)
c)
d)

Be legible;

Not contain defamatory or improper language or statements;

Contain a request that Parliament takes or refrains from taking certain action in response to the petition;

Be signed by the petitioner or in the case of a petitioner who is for any reason is unable to write, he or she must make a mark in the
presence of two witnesses who must also sign in their capacity as witnesses;

Not have been considered by the Committee previously, except if that petition, in the opinion of the Committee contains new information
that may materially impact on the outcome of re-consideration of the matter; and

Not be in respect to a matter that a petitioner has not yet brought to the attention of a relevant body or if the petitioner has brought it to

the attention of the relevant body, the relevant body has not been afforded reasonable time to consider the matter.
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Substantive Requirements

A petition must -

a) Fall within the legislative and executive competence of Parliament;

b) Not concern a matter pending in a court of law, tribunal, forum, investigative institution or body contemplated within the Constitution or
any other law;

c) Not be in connection with the conviction and sentencing of a person by a criminal court or judgment made by a civil court of law;

d) Not originate from a prisoner and connected to his or her case;

e) Not seek to review or overturn the proceedings of judgment of a competent court; and

f) If submitted by a Member, should not deal with a matter that is already before the Committee.
A petition must request a form of relief, be it general or specific, which can entail the following-

a) The amendment of pending or enacted legislation;

b) The reconsideration of a general or administrative decision affecting the petitioner;

c) Reasonable and practicable steps to be taken to grant relief to the petitioner; and

d) Any other form of relief deemed by the Committee to be reasonable.

The Committee may refuse to consider a petition if it does not comply with the abovementioned formal and substantive requirements.
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10. Submission of Petitions

A petition must be deposited with the Secretary or any person authorised by him or her must, where after the Secretary must ensure the

petition falls within the competency of Parliament and meets the requirements set out in paragraph 9.

The Secretary is thereafter required to submit the petition to the Presiding Officer for approval.

Once the Presiding Officer has approved the petition, the Secretary must without delay, refer the petition to the Committee for

consideration in terms of the Guidelines.

The Secretary must also provide the Committee with a copy of the petition and any supporting documentation for consideration before

the petition is tabled.

11. Procedures Relating to Petitions

The administrative support staff must —
a) Register every petition referred to the Committee;
b) Open afile for every petition;

c) Prepare every referred petition for consideration by the Committee, which preparation may include the correction, if possible, in

consultation with the petitioner, to ensure a petition complies with the provisions of these Guidelines and the translation of a petition;
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d) Prepare a comprehensive list of outstanding petitions addressed to Parliament, and make it available at each meeting of the Committee;
and

e) Present a petition prepared for consideration to the Committee.

The Committee must notify a petitioner within four (4) weeks from the date on which the Committee began considering a petition of —

a) The manner in which a petition is being dealt with; and
b) The reasons why it is being dealt with in that particular manner.

The Committee must, after concluding its consideration of a petition, submit the petition file and its recommendations to the Presiding
Officer.

After the submission of a petition to the Presiding Officer, the Presiding Officer must scrutinise the contents of the file within a

reasonable time.
The Presiding Officer may —
a) Refer the file to the Committee for reconsideration; or

b) Refer the file to the Committee for closure, providing written reasons for such action.

A Member may object to the closing of the file, and must provide reasons for his or her objection.
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Subject to the right of the Committee to continue to act on the complaint or request if the Committee deems the matter to be of public

importance, a petitioner may withdraw a petition.

12.  Composition of Committee

The Committee consists of those Members as determined from time to time by the Rules.

13. Functions of the Committee

The Committee must —

a) Receive every petition referred to it in terms of the Guidelines;
b) Subject to paragraph 9, consider every petition properly submitted in terms of the Guidelines;
c) Record the oral submission or evidence of a petitioner in terms of paragraph 16;
d) If a petition has been referred to a member of a national or provincial department or a national or provincial department —
(i) Direct the person or body to whom the petition was referred to consider the petition, make a decision or recommendation in
respect of that petition or otherwise dispose of the request raised in the petition; and
(i) Require the person or body to whom that petition was referred to furnish the Committee within four (4) weeks of that referral in
writing with a detailed report on the steps taken by that person or body to address the complaint, request, recommendation or
instruction by the Committee, as the case may be, and the reasons for those particular steps;

e) Record the oral submission of a petitioner or evidence of a witness as contemplated in terms of paragraph 16;
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f) If it takes the decision not to consider a petition in terms of paragraph 9 because it does not meet the formal and substantive requirements
set out in these Guidelines, in writing inform the petitioner of that fact as well as the reasons for its decision; and
g) On a quarterly basis report to the National Council of Provinces on the petitions referred to it during that period and all its activities in
respect thereof, including:
(i) The responsiveness, efficiency and timeousness with which petitions were dealt with; and

(i) The efficacy of the petitions process and procedures.

The Committee must also instruct the administrative support staff to inform a petitioner timeously —

a) From time to time, of progress in respect of the consideration of a petition;

b) Of any decision taken by the Committee in respect of a petition, and the reasons for that decision;

c) If the petitioner has been invited by the Committee to make an oral submission;

d) Of the date, time and venue when the petition is to be considered and that the petitioner may attend that sitting of the Committee;
e) Of any referral to any person or body contemplated in the Guidelines;

f) Of other remedies available to the petitioner; and/or

g) Of the fact that the petitioner has access to the petition file at all reasonable times.

14. Powers of the Committee

In considering and processing a petition referred to it, the Committee may —
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Invite a petitioner to supplement the petition with additional oral or written submissions and/or call a witness to present oral or written
evidence to the Committee;

Require the attendance of a person before the Committee to produce any paper, book, record or document under his or her or its control;
Recommend to an appropriate person or body to settle the petition in order to do justice to the petition;

Recommend to an appropriate person or body the general approach to be followed in future in settling a similar request or complaint;

If requested by the petitioner, resolve a dispute or complaint, reverse an action or rectify an omission, regarding any matter which is
regulated by legislation, by way of negotiation or mediation;

Conclude its consideration of a petition if it resolves that no steps or no further steps, as the case may be, can be taken to settle the matter
to the satisfaction of the petitioner; and

Close the petition file if the petition has been settled to the satisfaction of the petitioner.

The Committee may also refer a petition or any part thereof with a specific directive or recommendations to —

a)
b)
c)
d)
e)
f)
9)

The National Council of Provinces;

Another committee of Parliament;

A national or provincial department;

A member of a national or provincial department;

An institution strengthening constitutional democracy established by Chapter 9 of the Constitution;
The National Prosecuting Authority or any investigative body or authority;

Any other competent organ of state.
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If a petition has been referred to an official of a national or provincial department and that person or body has failed to respond or gives a
dissatisfactory response to the House, the Committee may take any appropriate step, it deems just and equitable, against the concerned official or

the relevant national or provincial department.

15.  Sitting of the Committee

The Committee may in order to hear evidence and to consider a petition, sit and meet at a date, time and place anywhere in the Republic

determined by the Chairperson.

The Chairperson may give public notice of a meeting in accordance with the Rules.

The administrative support staff must timeously —

a) Ensure that an invitation, instruction or summons to appear before the Committee has been properly issued;

b) Inform the petitioner in writing of a matter that the petitioner is entitled to be informed of in terms of the Act or any other law;

c) If necessary, ensure that the contents of a petition file is translated into a working language of the Committee; and

d) Perform all other necessary duty, to enable the Committee to consider a petition and exercise its functions and duties in terms of these

Guidelines.

e)
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Evidence which is presented before the Committee must be heard in public unless it is —

a) In the interest of justice; or
b) In the interest of safety of the petitioner or a witness that the evidence be heard behind closed doors.

16. Witnesses

For the purpose of ascertaining a matter relating to the subject of its investigation, the Committee may —

a) Summon a person to attend a sitting of the Committee as a witness in order to give evidence, or produce any book, document or object if
the Committee requires it; or
b) Subpoena a person to attend a sitting of the Committee as a witness in order to give evidence, or produce any book, document or
subpoena.
The subpoena contemplated above must be signed and issued by the Chairperson and served on the person subpoenaed either by
registered letter sent through the post or delivery by a person authorised thereto by the Chairperson or by any method determined by the

Presiding Officer.

A witness must, before giving evidence, take an oath or make an affirmation administered by the Chairperson or such Member or

member of the administrative support staff of the Committee as the Chairperson may designate.
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A person who has been subpoenaed to attend a sitting of the Committee as a witness or who has given evidence before the Committee, is
entitled to the same witnesses fees as if he or she has been subpoenaed to attend or had given evidence at a criminal trial in the High

Court.

For the avoidance of any doubt, the law applicable to a subpoena issued by a court of law or any other competent tribunal is applicable

to a subpoena issued by the Chairperson of the Committee in terms of this paragraph.

17. Retention of Books, Documents or Objects by the Committee

The Committee may retain, for a reasonable period after sitting, a book, document or object that it has requested or subpoenaed a person

to produce in terms paragraph 16 of the Guidelines.

18.  Delegation of Powers by Committee

The Committee may delegate any of its duties, functions or powers in respect to a particular petition to a Member of the Committee or a

subcommittee of the Committee.

The Chairperson must provide written and signed authorisation to a Member or a subcommittee to consider a particular petition.

The Chairperson may at any time withdraw the authorisation for delegation.
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The Member or subcommittee must after conclusion of the consideration of a petition report the outcome of this consideration to the

Committee.

Nothing prevents the Committee from exercising the powers delegated to a Member or subcommittee in terms of this paragraph of the

Guidelines.

A Member or subcommittee appointed in terms of this paragraph has all the powers by implication necessary to enable him or her or it

to fufil his or her or its function.

19.  Accountability of Committee

The Committee must submit quarterly reports to the National Council of Provinces as contemplated in paragraph 11(g).

A debate on an issue raised in a report of the Committee to the House must take place if more than five (5) Members so demand.

Parliament may refer a matter emanating from a report of the Committee back to the Committee for reconsideration.

A Member of Parliament has access to a petition file at any reasonable time.

Parliament may whilst the Committee is considering a petition only conduct an interpellation in respect of that petition relating to the

process of considering the petition and not in respect of the merits thereof.
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A Member of Parliament may, whilst the Committee is considering a petition, only put a question in respect of that petition relating to

the process of considering the petition and not on the merits thereof.

20.  Supplementary Guidelines

The Presiding Officer, in consultation with the Committee, may make supplementary guidelines to complement and better achieve the

purpose of these Guidelines.

Adopted 5 August 2015.
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SELECT COMMITTEE ON PETITIONS AND EXECUTIVE UNDERTAKINGS:
FREQUENTLY ASKED QUESTIONS ON PETITIONING PARLIAMENT



1.

What is a petition?

A petition can, broadly, be described a formal request Parliament
to intervene or take action in respect of a specific grievance,

concern or complaint.

What is the mandate of the Select Committee on Petitions and

Executive Undertakings?

One of the core mandates of the Select Committee on Petitions
and Executive Undertakings (Committee) is to consider all

petitions referred to it.

The Rules of the National Council of Provinces (NCOP) ' set out
the functions and responsibilities of the Committee in this regard

to include the following:

In sum, the mandate of the Committee is to ensure that
appropriate action is taken in respect of each petition accepted
by the NCOP and to take responsibility for the resolution of the

To consider all petitions referred to it;

To identify the geographical area from which a petition
emanates and pay a visit to the area to in an effort to
address the matter in the petition;

To formally inform a petitioner of the decision or other
course of action taken by the Committee, in relation to the
submitted petition, and the reasons thereof;

To monitor the action taken by the Executive or a particular
department or administrative agency, in respect of all
petitions submitted to Parliament and referred to it; and

To identify any member from its Committee to present the
petition on behalf of the petitioner in an event where the
petitioner cannot present his or her petition to Parliament.

petition.

Rules 229 - 236 of the Rules of the National Council of Provinces, 9th Edition: March 2008,



Why are petitions important?
Petitions are important because they:

a)

b)

Allow members of the public to directly communicate with
elected public representatives and present voice their
grievances or concerns in relation to Government policies,
programmes or structures;

More often than not, reflect the perceptions and views of
those affected by Government policies, programmes and
structures;

Assist with identifying the issues that need special attention
and that may have notbeenincluded oradequately addressed
in Government policies, programmes and structures;

Can be used to address service delivery issues and thereby
assist elected public representatives to take into account
the views of members of the public in making and taking
decisions; and

Serve as a barometer for assessing and evaluating policy
implementation and determining whether Government is on
track.

Within the Parliamentary framework, the submission of petitions,
by members of the public, to Parliament assists or feeds into
Parliament’s broad oversight role in making Members of
Parliament aware of the issues or matters of concern to members
of the public.

Petitions also afford members of the public the opportunity
to be more involved in the oversight of the decision making
processes followed by Government authorities. Finally, petitions
enable Members of Parliament to enhance their awareness and
knowledge on matters affecting members of the public.



What are the different forms of petitions?

A petition may take one of the following forms:

a)

b)

d)

A single petition, which is an individual submission from a
single petitioner, concerning a particular matter;

An association petition, which is a submission from an
association or single petitioner mandated by an association
to submit the petition, concerning a particular matter;

A collective petition, which is a collection of signatures from
a number of petitioners concerning a particular matter; or

A mass or group petition, which comprises of individual or
group submission from a number of petitioners, concerning
the same or a substantially similar matter.

What are the requirements of a petition?
A petition must be in one of the eleven (11) official languages.

Furthermore, a petition must be formally submitted to Parliament
and comply with a set of formal and substantive requirements.

The formal requirements of a petition are that it must:

a)
b)

Q)

d)

Be legible;
Not contain defamatory or improper language or statements;

Contain a request that Parliament takes or refrains from
taking certain action in response to the petition;

Be signed by the petitioner or in the case of a petitioner
who is for any reason is unable to write, he or she must
make a mark in the presence of two witnesses who must
also sign in their capacity as witnesses;

Not have been considered by the Committee previously,
except if that petition, in the opinion of the Committee
contains new information that may materially impact on the



f)

outcome of re-consideration of the matter; and

Not be in respect of a matter that a petitioner has not
yet brought to the attention of a relevant body or if the
petitioner has brought it to the attention of the relevant
body, the relevant body has not been afforded reasonable
time to consider the matter.

The formal requirements are that it must:

a)

b)

c)

d)

Fall within the legislative and executive competence of
Parliament;

Not concern a matter pending in a court of law, tribunal,
forum, investigative institution or body contemplated within
the Constitution or any other law;

Not be in connection with the conviction and sentencing of

a person by a criminal court or judgment made by a civil
court of law;

Not originate from a prisoner and connected to his or her
case;

Not seek to review or overturn the proceedings of judgment
of a competent court; and

If submitted by a Member, should not deal with a matter
that is already before the Committee.

The Committee may refuse to consider a petition if it does
not comply with the abovementioned formal and substantive
requirements.

Who can petition Parliament?

Everyone in South Africa has the constitutional right to formally submit
a petition to Parliament. Section 17 of the of the Constitution of the
Republic of South Africa (Act 108 of 1996) (Constitution) provides
that everyone has the fundamental right to present a petition to
Parliament for consideration.



In addition, section 69(d) of the Constitution stipulates that
the NCOP or any of its committees may receive petitions,
representations or submissions from any person or institution.?

As such, a petition may be submitted by a person who acts:

a) In his or her own interests;

b) In the interest of another person who is not in a position to
submit a petition in his or her own name or its name;

¢) As a member of or in in the interest of a group or class of
persons; or

d) In the public interest.

Why submit a petition to Parliament?

Submitting a petition to Parliament, is a means of ensuring
that Parliament is able to offer relief (where this is reasonably
possible) to a petitioner who has exhausted all other lawful or
appropriate avenues of relief.

What types of relief can you seek in a petition?
The relief sought in a petition must be constitutional and fall
within the competence of Parliament.

This relief, be it general or specific, can entail the following:

a) The amendment of pending or enacted legislation;

b) The reconsideration of a general or administrative decision
affecting the petitioner;

¢) Reasonable and practicable steps to be taken to grant relief
to the petitioner; and

d) Any other form of relief deemed by the Committee to be
reasonable.

A similar provision, pertaining to the National Assembly, is contained in section 59(d) of the Constitution



A petition seeking general relief emanates from an individual or
organisation and seeks general relief i.e. that is relief authorised
by the law. A petition seeking specific relief, on the other hand,
is a petition in which an individual makes a specific request or
asks for personal relief, which is not authorised by law, such as
access to a pension.

What happens once Parliament receives a petition?

In terms of the Rules of the NCOP, each petition received by the NCOP
is deposited for at least one (1) day with the Office of the Secretary
of the NCOP for review and to confirm if it meets the formal and
substantive requirements. 3

Once the Office of the Secretary of the NCOP is satisfied that a petition
meets the set formal and substantive requirements, it is submitted to
the Chairperson of the NCOP and subsequently tabled in the House.
After the petition has been tabled in the House, the Chairperson
of the NCOP will thereafter refer the petition to the Committee for
consideration. *

In the course of considering a petition referred to it, the Committee
has the following extensive powers:

a) To refer the subject matter of a petition referred to it
to the Executive or a particular department or another
administrative agency for further attention;

b) To recommend to the NCOP any course of action it deems fit
and proper;

¢) Toinvite a petitioner to supplement his or her petition with
additional oral or written submission; and

d) To call any witnesses to present oral or written evidence to
the Committee.

See Rules 233 - 235 of the Rules of the National Council of Provinces, 9th Edition: March 2008.
Ibid



Annexe A

SAMPLE PETITION

Name and Address of Petitioner
XXXX

Hon TR Modise

Chairperson of the National Council of Provinces
P O Box 15

Cape Town

8000

Date xxx

SUBJECT MATTER OF THE PETITION

| the undersigned... [Here the Petitioner identifies himself or herself or itself
in general terms as a citizen of the Republic of South Africa or as resident of
a particular Province, City, Township, Village or Ward or as a juristic person]
draw to the attention of the National Council of Provinces the following or request
the intervention of the National Council of Provinces in relation to the following ...
[Here the Petitioner briefly sets out the reasons underlying the request for
intervention by the NCOP by outlining the grievance, concern or complaint and
summarising the facts which the petitioner would like the NCOP to consider.
Here the Petitioner will also outline the steps taken, to date, in an effort to
resolve the stated grievance, problem or complaint].

| therefore request or call upon the NCOP to.... [Here the petitioner succinctly
outlines the relief he or she or it seeks in relation to the grievance, concern or
complaint identified above].

Signature of the Petitioner

Additional contact details (if any) of the Petitioner (.i.e. an email address or cell phone number).

N.B. The Petitioner is encouraged to also submit or attach the relevant documentation in
support of the petition.
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